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any agency record responsive to a re-
quest; a determination that a re-
quested agency record does not exist or 
cannot be located in the Department’s 
records; a determination that a re-
quested agency record is not readily re-
trievable or reproducible in the form or 
format sought by the requester; a de-
termination that what has been re-
quested is not a record subject to the 
FOIA; a determination on any disputed 
fee matter, including a denial of a re-
quest for a fee waiver; and a denial of 
a request for expedited processing. 

(ii) All determinations denying a 
FOIA request in whole or in part are 
signed by an officer or employee des-
ignated under paragraph (h)(1) of this 
section, and include: 

(A) The name and title or position of 
the denying officer or employee. 

(B) A brief statement of the reason or 
reasons for the denial, including any 
exemptions applicable under the Act. 

(C) An estimate of the volume of 
agency records or information denied, 
by number of pages or other reasonable 
estimate (except where the volume of 
agency records or information denied is 
apparent from deletions made on agen-
cy records disclosed in part, or pro-
viding an estimate would harm an in-
terest protected by an applicable ex-
emption under the Act). 

(D) Where an agency record has been 
disclosed only in part, an indication of 
the exemption under the Act justifying 
the redaction in the agency record (un-
less providing this information would 
harm an interest protected by an appli-
cable exemption under the Act). 

(E) A statement of appeal rights and 
a list of requirements for filing an ap-
peal under § 5.40. 

(i) Timing of responses to FOIA re-
quests. 

(1) Multitrack processing. 
The Department may use two or 

more processing tracks to distinguish 
between simple and more complex 
FOIA requests based on one or more of 
the following: the time and work nec-
essary to process the FOIA request, the 
volume of agency records responsive to 
the FOIA request, and whether the 
FOIA request qualifies for expedited 
processing as described in paragraph 
(i)(2) of this section. 

(2) Expedited processing. 

(i) The Department gives expedited 
treatment to FOIA requests and ap-
peals whenever the Department deter-
mines that a FOIA request involves one 
or more of the following: 

(A) A circumstance in which the lack 
of expedited treatment could reason-
ably be expected to pose an imminent 
threat to the life or physical safety of 
an individual. 

(B) The urgent need of a person pri-
marily engaged in disseminating infor-
mation to inform the public about an 
actual or alleged Federal Government 
activity; or 

(C) Other circumstances that the De-
partment determines demonstrate a 
compelling need for expedited proc-
essing. 

(ii) A requester may ask for expe-
dited processing at the time of the ini-
tial FOIA request or at any time there-
after. 

(iii) A request for expedited proc-
essing must contain a detailed expla-
nation of the basis for the request, and 
must be accompanied by a statement 
certifying the truth of the cir-
cumstances alleged or other evidence 
of the requester’s compelling need ac-
ceptable to the Department. 

(iv) The Department makes a deter-
mination whether to grant or deny a 
request for expedited processing within 
10 calendar days of its receipt by the 
component of the Department des-
ignated pursuant to § 5.20(a) to receive 
FOIA requests for agency records, and 
processes FOIA requests accepted for 
expedited processing as soon as prac-
ticable and on a priority basis. 

(Authority: 5 U.S.C. 552(a), 20 U.S.C. 3474) 

Subpart D—Fees 

§ 5.30 Fees generally. 

The Department assesses fees for 
processing FOIA requests in accord-
ance with § 5.32(a), except where fees 
are limited under § 5.32(b) or where a 
waiver or reduction of fees is granted 
under § 5.33. Requesters must pay fees 
by check or money order made payable 
to the U.S. Department of Education, 
and must include the FOIA request 
number on the check or money order. 

VerDate Sep<11>2014 13:12 Aug 24, 2015 Jkt 235140 PO 00000 Frm 00021 Fmt 8010 Sfmt 8010 Y:\SGML\235140.XXX 235140Lh
or

ne
 o

n 
D

S
K

7T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



12 

34 CFR Subtitle A (7–1–15 Edition) § 5.31 

The Department retains full discretion 
to limit or adjust fees. 

(Authority: 5 U.S.C. 552(a), 5 U.S.C. 
552(a)(4)(A), 20 U.S.C. 3474) 

§ 5.31 Fee definitions. 
(a) Commercial use request means a re-

quest from or on behalf of a FOIA re-
quester seeking information for a use 
or purpose that furthers the requester’s 
commercial, trade, or profit interests, 
which can include furthering those in-
terests through litigation. For the pur-
pose of assessing fees under the Act, 
the Department determines, whenever 
reasonably possible, the use to which a 
requester will put the requested agency 
records. 

(b) Direct costs mean those expenses 
that an agency actually incurs in 
searching for and duplicating (and, in 
the case of commercial use FOIA re-
quests, reviewing) agency records to re-
spond to a FOIA request. Direct costs 
include, for example, the pro rata sal-
ary of the employee(s) performing the 
work (i.e., basic rate of pay plus 16 per-
cent) and the cost of operating duplica-
tion machinery. The Department’s 
other overhead expenses are not in-
cluded in direct costs. 

(c) Duplication means making a copy 
of the agency record, or of the informa-
tion in it, as necessary to respond to a 
FOIA request. Copies can be made in 
several forms and formats, including 
paper and electronic records. The De-
partment honors a requester’s specified 
preference as to form or format of dis-
closure, provided that the agency 
record is readily reproducible with rea-
sonable effort in the requested form or 
format. 

(d) Educational institution means a 
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher edu-
cation, an institution of graduate high-
er education, an institution of profes-
sional education, or an institution of 
vocational education, that operates a 
program of scholarly research. To qual-
ify as an educational institution under 
this part, a requester must dem-
onstrate that an educational institu-
tion authorized the request and that 
the agency records are not sought for 
individual or commercial use, but are 
instead sought to further scholarly re-

search. A request for agency records 
for the purpose of affecting a request-
er’s application for, or prospect of ob-
taining, new or additional grants, con-
tracts, or similar funding is presump-
tively a commercial use request. 

(e) Noncommercial scientific institution 
means an institution that is operated 
solely for the purpose of conducting 
scientific research, the results of which 
are not intended to promote any par-
ticular product or industry. A non-
commercial scientific institution does 
not operate for a ‘‘commercial use’’, as 
the term is defined in paragraph (a) of 
this section. To qualify as a non-
commercial scientific institution under 
this part, a requester must dem-
onstrate that a noncommercial sci-
entific institution authorized the re-
quest and that the agency records are 
sought to further scientific research 
and not for a commercial use. A re-
quest for agency records for the pur-
pose of affecting a requester’s applica-
tion for, or prospect of obtaining, new 
or additional grants, contracts, or 
similar funding is presumptively a 
commercial use request. 

(f) Representative of the news media, or 
news media requester, means any person 
or entity that gathers information of 
potential interest to a segment of the 
public, uses its editorial skills to turn 
the raw materials into a distinct work, 
and distributes that work to an audi-
ence. For the purposes of this section, 
the term ‘‘news’’ means information 
about current events or information 
that would be of current interest to the 
public. Examples of news media enti-
ties include television or radio stations 
broadcasting to the public at large and 
publishers of periodicals that qualify as 
disseminators of news and make their 
products available for purchase by, 
subscription by, or free distribution to 
the general public. To be regarded as a 
representative of the news media, a 
‘‘freelance’’ journalist must dem-
onstrate a solid basis for expecting 
publication, such as a publication con-
tract or a past publication record. For 
inclusion in this category, a requester 
must not be seeking the requested 
agency records for a commercial use. 

(g) Review means the examination of 
an agency record located in response to 
a FOIA request to determine whether 
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